
West Bengal Real Estate Regulatory Authority
Calcutta Greens Commercial Complex llst Floor)

LOSO 12, Survey Park, Kolkata- 7OO O75

Complaint No. WBRERA/ COM000889

shree waris Piya Steel Company FVt. Ltd ....... complainant

Vs

Yes Bank Limited.......... Respondent

Note of
action

taken on
order

Order and signature of the AuthorityS1. Number
and date of

order

Chartered Accountan t Gopal Krishna Lodha (Mobile 99 o3275333

rrlservices2 o 1 @gmail.com) being A,uthorDed Repre sentative of

Complainant, 1S present 1n the physical hearing today and signed the

Sheet.

Advocate Mr. Sourjya Roy (Mob' No' 9836486947 & email

srjroy@gmail.com)ispresentinthephysicalhearingtodayonbehalfof
RespondentfilingvakalatnamaandsignedtheAttendanceSheet.

Heard both the Parties in detail'

As Per the ComPlaint Petition:-

1 The Complainan t has booked a residential apartment being Flat N

2 1D Block A on 2 1 st floor in the project .IDEAL EXOTICA of

Real Estates Private Limited having carpet area of a

1 485 sq.ft. along with exclusive balcony terrace measuring

area of 22 1 sq.ft. and servant quarter measuring carpet area 53 sq,

and having built up area of 1938 sq'ft' and super

2655 sq.ft. and alongwith one basement car parking'
built-u p aTea

2 The Complainant entered into the Agreement for Sale with Ideal

Estates Private Limited, Promoter of the Project Ideal Exotica

22.07.2021 for purchase of apartment being flat as mentioned

point - 1 for a total consideration of Rs'2, 16,17 ,555 / - '

3. The Complainant received the peaceful vacant possession of flat
project .IDEAL EXOTICA

The Complainant paid the entire consideration amount

Rs.2 1 6, 1 7 555 and registered the Conveyance Deed on 1 7 1 1 202

at DSR.II, Alipore Sou th 24 Pgs (Book 1 Volume No 1 602 202

from 447299 to 447348 being no 1 602 1

received the ownershiP

4.

2O2l) an:d of the said Unit'
o470 for the

1

07.06.2024
01

1

21D, Block- 'A' on 21st floor in the

possession letter dated 22.09.2021'
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5. The Complainant got his flat mutated with Kolkata MuniciCorporation vide Mutation case no. o o8 1 29- MAY 23 i 4729 .o5.202 3
1 58

and was allocated asseSSCC no. 1 1 08 1 2303466
he has been paying and

the property tax AS an when are due.6. The Complainant has been residing
mentioned flat for

peacefully ln the
almost 1 year and has been payingmaintenance charges to Ideal Exotica Flat Owners Associationwhen are due AS

7 Complainan t was shocked to learn abou t the public noticesymbolic possession ln a newspaper dated 1 6 o3 202 4 abou t hisAS mentioned in point 1

8' The public notice of symbolic possession was issued pursuantdirection passed in o.A. wo. z of zo24 by Debts Recovery TribunarKolkata on2t.O2.2O24. -1

9 The Debts Recovery Tribunal_1, Kolkata passed an order in O.A.of 2024 in the recovery case filed by yes Bank Limited againstReal Estates private Limited.
1 0 Ideal Real Estates Private Limited has taken term loan from YesLimited agarnst the mortgage of variou flats including

complainant (Flat
the flat of

No. 2 1 D Block-A on .)
1 st floor ProjEXOTICA") and

tn ect
has failed to repay the amount of loanalongwith interest.

1 1 Pursuan t to failure of Ideal Real Estates
loan

Priva.te Limited to repay
o,bligation, Yes Bank has declared Ideal

Limited Estates
AS Asset (NPA) and subsequentlytaking session

movedpos of the flat of the Complainant with effect

1 2 The Complainant being the bonafide buyer
instant was surprised withproceedings by YCS Bank Limited STNCC thereceived the peaceful and vacan t ownership
subsequent of the

to the convey€rnce deed on 1 7 1 1 .2o2 I at DSR
Sou th 24 Pgs (Book Volume

II, Alipore
No. 1 602-202 1 Page S from 44729944 7348 being no 1 602 1 o470 for the vear

The complalnant prays before the Authority the fo,owing relief(sf:-
1 To direct the Yes Bank Limited to stop aIl

the scheduled
proceedings with respect

property and restrain from taking possession ofproperty
2 To direct the Yes Bank Limited to release the flat of the Comfrom the process of recovery proceedings.
3 To quash, cancel and terminate the notice issued by YesLimited dated
4. To direct De,bt Recovery TribunaI- Kolkata

2 1
to recall the order02.2024 passed in o .4. No o2 of 2024 tYCS Bank Limited

Real E Vs.states Private Limited)
5 To direct the Receiver AS appointed in the

further
instant ma.tter fromany ln connection with the said propert5r

To stay all further proceedings
property

6.
the possession of said

by any concerned 1n connection

2

The

Real
Non-Performing

75.O3.2024.

Complaint

1,

2O2t).

t6.o3.2024.

1,

steps



The Complainant Prays before the Authority for the following interim
orders:- 

1 rr- - ar- - n^-r, r :-: "ar{inoc .rr;ah ,oo-..t ]1. To direct the Yes Bank Limited to stop all proceedings with respect

to the scheduled property and restrain from taking possession of the

propertY.
2. To direct the Yes Bank Limited to release the flat of the

Complainant from the process of recovery proceedings'

3. To quash, cancel and terminate the notice issued by Yes Bank

Limited dated 16.03.2024.
4. To direct Debt Recovery Tribunal -1, Kolkata to recall the order

dated 27.02.2024 passed in way no. 02 of 2024 (Yes Bank Limited vs

Ideal Real Estates Private Limited).
S. To direct the Receiver as appointed in the instant matter from

taking any further steps in connection with the said property.

6. To stay all further proceedings by any concerned in connection with

the possession of said ProPertY.

The Complainant stated at the time of hearing that the Mutation and

Registration of the Deed of Conveyance in respect of the subject matter flat has

already been done in favour of the Complainant and Complainant is in the

peaceful possession of the subject matter flat that is flat no. 2lD (Block-A', 21"t

floor), and he is paying regular maintenance charges to the Ideal Exotica Flat

Owners'Association as and when are due. He requested for necessary direction

for stay of atl the proceedings taken by the Respondent Bank'

The Advocate of the Respondent stated that the Bank deals with public

money and the property is a mortgaged property. The subject matter flat has

been mortgaged with the Yes Bank Limited by the Ideal ReaI Estates Private

Limited. The Respondent has taken action as per law in accordance with

section 13(a) of the SARFAESI Act. The said section provides that,-

nsection 13(4).- In case the borrower fails to discharge his liability in full

within the period specified in sub-section (2), the secured creditor may take

recourse to one or more of the following measures to recover his secured debt,

namely:-

(a) take possession of the secured assets of the borrower including

therighttotransferbywayoflease,assignmentorsalefor
realizing the secured asset;".

He also stated that section 17 of the SARFAESI Act provides that, -

.section 17.- Application against measures to recover secured debts'- (1)

Any person (including borrower), aggrieved by any of the measures referred to in

sub-section (a) of section 13 taken by the secured creditor or his authorized

officer under this chapter, may make an application along with such fee, as

may be prescribed, to the Debts Recovery Tribunal having jurisdiction in the

matter within forty-five days from the date on which such measure had been

taken:".

The Respondent stated that any
can take recourse of section

person including the Present
17 of the SARFAESI Act, if he isCom
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aggrieved with anY action
of the provision contained

against the said Person
the SARFAESI Act.

or

taken by the bank
in section 13(4) of

ln exerclse

He also stated that the Promoter Ideal Real Estates Frivate Limited

should be made a party in this matter for proper adjudication of this matter'

Before admitting this matter, first it has to be considered whether this

complaint Petition can be admitted for hearing under section 31 of the Real

Estate (Regulation and Development) Act, 2016 (hereinafter referred to as the

'RERA Act').

Section 31 Provides that,-

"section 31. Filing of complaints with the Authority or the adjudtcating

oflicer.-(1) Any aggrieved person may file a complaint with the Authority or

the adjudicating officer, as the case may be, for any violation or contravention of

the provisions of this Act or the Rules and Regulations made there under,

against any promoter, allottee or real estate agent, as the case may be'

Explanation:-For the purpose of this sub-section "person" shall include

the association of allottees or any voluntar5r consumer association registered

under any law for the time being in force'

(2)Theform,mannerandfeesforfilingcomplaintundersub-
section (1) shall be such as may be prescribed'"'

Therefore the question is whether Yes Bank Limited can be considered as

Promoter or not. In this respect a Judgment of High court of Judicature for

Rajasthan Bench at Jaipur may be taken into consideration.

As per the said Judgment of High court of Judicature for Rajasthan

Bench at Jaipur in the matter of D.B. Civil writ Petition No. 13688/2021 and

other connected matters, the Hon'ble High Court has been pleased to observe

that, -

"28. TlIe last question surviving for our consideration is, does RERA have

the authority to issue any directions against a bank or financial institution

which claims security interest over the properties which are subject matter of

agreement between the allottee and the d,evelopers. The term "allottee" has been

defined under Section 2(d) of the RERA Act as to mean in relation to real estate

project the person to whom a plot, apartment or building has been allotted, sold

or otherwise transferred by the promoter and would include a person who

subsequently acquires the said allotment through sale, transfer or otherwise

but does not include a person to whom such plot, apartment or building, as the

case may be, is given on rent. The term "promoter" is defined in Section 2(zkl as

under:-

" 2(zk\ "promoter" means,-

(i) a Person who constructs
indePendent building or a building consisting of apartments, or

converts an existing building or a part thereof into apartments, for

causes to be constructed an

4



the purpose of selling all or some of the apartments to other Persons

(i1)

and includes his assignees; or

a person who develops land into a project, whether or not the

person also constructs structures on any of the plots' for the

prr.po"" of selling to other persons all or some of the plots in the

saia pro;ect, whether with or without structures thereon; or

any development authority or any other public body in respect of

allottees of-
(a) buildings or apartments, as the case may be' constructed by

such authority or body on lands owned by them or placed at

their disposal by the Government; or

(b) plots owned by such authority or body or placed at their

disposal by the Government, for the purpose of selling all or

some of the aPartments or Plots; or

(iii)

(iv) art apex State level co-operative housing finance societ5r and a

primaryco.operativehousingsocietywhichconstructsapartments
orbuildingsforitsMembersorinrespectoftheallotteesofsuch
apartments or buildings; or

(v) any other person who acts himself as a builder' coloniser'

contractor, developer, estate developer or by any other narne or

claimstobeactingastheholderofapowerofattorneyfromthe
ownerofthelandonwhichthebuildingorapartmentisconstructed
or Plot is develoPed for sale; or

(vi) such other person who constructs any building or apartment for

sale to the general Public'

Explanation.-Forthepurposesofthisclause,wherethepersonwho
constructs or converts a building into apartments or develops a plot for sale and

the person who sells apartments or plots are different person, both of them

shall be deemed to be the promoters and shall be jointly liable as such for the

functions and responsibilities specified, under this Act or the rules and

regulations made thereunder;".

29 The term real estate agen'{ has been defined 1n Section 2 (zm) AS to

who negotia .tes or on behalf of one person 1n a
mean any person

real project
transaction of transfer of his plot, apartmen t or building 1n a estate

of sale wlth another and who receive S remuneration or charge for
by way person

aggrieved
the servlces SO rendered Under SUb-section 1 of Section 3 1 any

file a complaint before RERA or before the adjudicating officer for
person may

of the Act the rules and
any violation or contravention of the provisions or

regulations against any promoter allottee or real estate agent, AS the case may

The plaint by an aggrieved person thus would be restricted to being filed
be. com

the
against promoter allottee or real estate agen't. t 1S in this contextany

significance we
definition of term "promoter" and its interpretation ASSlrlneS

reproduced the entire definition of the term "promoter" Perusal of this
have prima
provision would show that the SAINC IS worded "as to mean and therefore

facie to be AS restrictive in nature However varlous clauses of Section
1S seen

2 ("kl would indicate the desire of the legislature to define this term 1n an

manner As per Clau SE (i) of Section 2(zkl "promoter" means a person
expansrve

constructedwho constructs or cause S to be an independent building or a
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building consisting of apartments, or converts an existing buildingthereof into apartments, for the
or a part

purpo se of selling all or of the apartmentsto other persons and includes his
and includes"

asslgnees. By couching this clause ln "meanslanguage the definition of a term "promoter" extended byincluding within its fold
1S

not only a person who constructsconstruction of independent building
or CAuses

but also his assignees.

3o' The term "assignee" has not been defined anywhere in the Act. wewould therefore have to interpret the term as it is ordinarily understood in thelegal parlance in the context of the provisions of RERA Act. The Advance LawLexicon by p' Ramanatha Riyar expands- the term oassignee- as to grant, toconvey, to make an assignment; to transfer or make over" to another the rightone has in any object as in an estate. It further provides that an assignment byact of parties may be an assignment either of rights or of liabilities under acontract or as it is sometimes expressed an assignirent of benefit or the burdenof the contract. The rights ana liabitities of either party to a contract may incertain circumstances_ be assigned by operatio, oi l"*, for example when aparty dies or becomes bankrupt."

Therefore, from the above observations of the High court and from thedefinition of "promoter" as provided in section 2(zk) of the RERA Act, theAuthority is of the considered opinion that yes Bank umited is a promoter inthe present matter for the foltowing reasons:_

The definition of promoter as provided in section 2(zk) ofthe RERAAct provides that promoter means and includes his assignees a-lso and yesBank Limited can be considered as an assignee as in ,hi" 
"""" the promoterIdeal Real Estates Private Limited has assigned its right, titre and interest to theYes Bank Limited by mortgaging the subject matter flat with the said Bank.Therefore, it is crystar 

"t"ar ur"iyes Bank Limited is an assignee of the IdealReal Estate private Limited and therefore it is arso a promoter as per thedefinition of promoter in the RERA Act in the present case.

?herefore, after hearing both the parties and after taking intoconsideration the documents praced on record, the Authority is preased toadmit this matter for_further hearing and order as per the provisions containedin section 31 of the Real Estate (RJguration and Deveropment) Act,2o16 read

[t"]l:r:6 
of the west Bengal iear Estate 6egurauon and Develop-".,,1

Now to take a decision regarding the interim orders and the stay orders

::ffir::l:he 
complainant the eutrroritv has to consider some points which are

The first thing to be considered by the Authority that action has beentaken by the yes Bank Limited as per the provisions of sARFAESI Actspecifically section 13(a) of the said Act. whether RERA Act will prevail over theprovisions of SARFAESI Act is to be considered.

In this regard section gg of the RERA Act is surely to be taken intoconsideration which provides that,_

6
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"Section 89. Act to have overriding effect.- The provisions of this

Act shall have effect, notwithstanding anything inconsistent therewith
contained in any other law for the time being in force.".

Therefore section 89 of the RERA Act clearly and unequivocally provides

that RERA Act shall override and prevail over any other law for the time being in
force and from which it can be concluded that RERA Act shall prevail over the

provisions of the SARFAESI Act whenever there is a contradiction between the

provisions of the said two Acts.

In this regard the Judgment of the Supreme Court of India in Petition

for Special Leave to Appeal (C) Nos. 186l-187112022 in the matter of Union

Bank of India Vs Rajasthan Real Estate Regulatory Authority & Ors. also should

be taken into consideration. The Apex Court in the said matter has been

pleased to direct that,-

"36. Our conclusions can thus be summarized as under:-

(i)............

(ii)............

(iii) As held by the Supreme court in the case of Bikram chatterji (Supra)

in the event of conflict between RERA Act and SARFAESI Act the provisions

contained in RERA would Prevail

(iv)...........

(v) RERA authority has the jurisdiction to entertain a complaint by an

aggrieved person against the Bank as a secured creditor if the Bank takes

recourse to any of the provisions contained in section 13(a) of the SARFAESI

Act.

However, is it clarified that para 36(v) reproduced hereinabove shall be

applicable in a case where proceedings before the RERA Authority are initiated

by the Home Buyers to protect their rights. With this, the Special Writ Petition

are dismissed.".

With the above observation of Hon'ble Supreme Court of India it can be

clearly stated that the provisions of RERA Act shall prevail over the provisions

of the SARFAESI Act whenever there is a contradiction between the two Acts

and therefore, the WBRERA Authority has every power and jurisdiction to admit

the present Complaint and heard the matter as per the provisions of RERA Act

and pass orders including stay orders as per the provisions of the RERA Act'

The second question to be considered whether a stay order is actually

required or not.

In this regard it is to be considered that the RERA Act is a later f
SlIbsequent Act and it IS a Special Act to protect the right, title and interest of

the Allottees Home Buyers Although the Yes Bank Limited has taken action

AS per the provisions of section 1 3 (4) of the SARFAESI Act bu t this action of the

Bank clearly violated and hampered the right of the Complainant who 1S in the

bjectpeaceful possession of the Slt matter flat. Already .tion and
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mutation of the flaT
peaceful possession

has been done ln favour of the Complainant and he ls in theof the said flat.

In this regard section rr(4)(g) and 1l(4xh) of the RERA Act should be takeninto consideration which proria"" that, _

"section ll(a). The promoter shall _

(a) ............

(s) pay all outgoings until he transfers the physical possession of the rea-lestate project to the allottee or the asso.ciation" or itott."s, as the case may be,which he has collected from the allottees, for the ,"r-"rr, of outgoings(including land cost, ground rent, municipar or other rocal taxes, charges forwater or electricitjr, maintenance charges, incruding mortgage loan and intereston mortgages or other encumbrances and such other liabilities payable tocompetent authorities, banks and linancial institutions, which are related to theproject):

Provided that where any promoter fails to pay all or any of the outgoingscollected by him from the alrottees or any liability, mortgage roan and interestthereon before tra,sferring the real estate project to such allottees, or theassociation of the allottees, as the case may be, the promoter shall continue tobe liable, even after the transfer of the propert5r, to pay such outgoings andpenal charges, if any, to the authority or person to whom they are payable andbe liable for the cost of any legal proceedings which -", t. taken therefor bysuch authority or person;

section 11(4)(h).- after he executes an agreement for sare for any apartment,plot or bu,ding, as-the case may be, not mortgage or create a charge on suchapartment' prot or bu,ding, as the case may be, and if any such mortgage orcharge is made or created then notwithstanding 
"rrytnirrg contained in anyother law for the time being in force, it shall .rot 

"trr"i the right and interest of
*",fl':ffJ#,*:i taken or agreed to take such apartment, plot or building,

I Therefore being the Promoters of this project, the Ideal Reat EstatePrivate Limited and the yes Bank Limited are uoir, under the obrigation todeliver the flat to the complainant free of any charge, mortgage etc. as per theprovisions contained in section 11(a)@ and rrrit(lt-oi,rr" RERA Act, asmentioned above- Both the promoters have failed"in their obligations. Thecomplainant has no fault in his part therefore his rightful peaceful possessionfrom the said flat cannot ousted by operation of the senr.aBsl Act. Therefore aninterim order of stay should be imposed upon the yes Bank Limited until the

*il:" 
of this matter or until further order of this Authority, whichever is

This Authority has the power to issue interim orders including stayorder in exercise of the provision contained in section 36 of the RERA Act.section 36 of the RERA Act provides that,_ 
r ur Lrre K,,KA Act. 

]
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"section 36. Power to issue interim orders.-Where during an inquiry

the Authority is satisfied that an act in contravention of this Act, or the rules

andregulationsmadethereunder,hasbeencommittedandcontinuestobe
committed or that such act is about to be committed, the Authority may, by

order, restrain any promoter, allottee or real estate agent from carrying on such

act until the conclusion of such inquiry or until further orders, without glving

notice to such party, where the Authority deems it necessar5r'"'

Therefore,afterhearingboththeparties,theAuthorityispleasedto
give the following directions:-

a) The Respondent Yes Bank Limited is hereby directed to stop all the 
I

proceedingsincludingnoticeforauction,ifany,withrespecttothe
scheduled property that is flat no' 21D (Block-'A',2L3r floorf and

restrain from taking possession of the said property' till the

disposal of this matter or until further order, whichever is earlier.

b) An order of stay is hereby imposed upon the notice issued by the

Yes Bank Limited dated 16.03.2024, till the disposal of this matter

or until further order, whichever is earlier'

c)TheReceiverappointedintheinstantmatterisherebydirectedto
restrainfromtakinganyfurtherstepsinconnectionwiththe
subj ect matter ProPerty.

d) An order of stay is hereby imposed on all further proceedings by

any concerned in connection with the possession of the

Complainantinthesubjectmatterpropert5l,tillthedisposalofthis
matter or until further order, whichever is earlier'

e)TheComplainantisdirectedtosubmithistotalsubmission
regardinghisComplaintPetitiononaNotarizedAffidavitannexing
therewith notary attested/self-attested of supporting documents

andasignedcopyoftheComplaintPetitionandsendtheAffidavit
(in original) to the Authority, serving a copy of the same to the

Respondent, both in hard and scan copies, within 3O (thirty) days

from the date of receipt of this order through email'

f) The Respondents are hereby directed to submit his Written

Response on notarlzed affidavit regarding the Complaint Petition

andAffidavitoftheComplainant,annexingtherewithnotary
attested supporting documents, if any, and send the Affidavit (in

original) to the Authority serving a copy of the same to the

Complainant,bothinhardandscancopies,within30(thirty)
daysfromthedateofreceiptoftheAffidavitoftheComplainant
either by post or by email, whichever is earlier'

Fix 21.08.20124 fot further hearing and order'

(BHOLAN

Member

West Bengal Real Estate Regulatory Authority

(TAPAS MUKHOPADHYAY)

Member

West Bengal Real Estate Regulatory Authority
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